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Mortgage of Vendee's Interest in Executory Contract for Sale 
of Land. — Though the statement is often made that a vendee under 
an executory contract for the purchase of land is regarded in equity 
as the owner of the land from the date of the contract, and that the 
vendor holds the legal estate in trust for the vendee, 1 this is not 
strictly true. 2 Nor is the theory that the payment of the purchase 
money transfers the equitable ownership to the vendee to the extent 
of the payment, 3 or that the vendor becomes a trustee of the land for 
the vendee to the extent of the money paid, 4 quite accurate. 5 The 
vendor is, rather, under an obligation to convey the land to the pur- 
chaser, and the latter has the right in equity to compel the vendor to 
make the conveyance. 6 

It is well settled that the interest of the vendee may be encum- 
bered by a mortgage. 7 The mortgagee then acquires the same interest 
in the property which his mortgagor had, i. e., the right to purchase 
the property for the consideration stipulated in the contract of pur- 
chase or to require a conveyance from the vendor on completing pay- 
ment of the purchase price, 8 and the mortgagor cannot, after the 
execution of the mortgage, waive any right under the contract so as 
to divest the mortgagee of his security. 9 It has been said by way of 
dictum that the recording of a mortgage on land to which the mort- 
gagor had only a contract right does not constitute notice under the 
recording acts, on the ground that a subsequent purchaser is not bound 
to search for mortgages prior to the time when his grantor acquired 
legal title. 10 But by the great weight of authority the record of such 

•1 Pomeroy, Eq. Jur. (3rd ed.) § 368; 1 Perry, Trusts (6th ed.) § 231, 
and cases cited. 

'For the relationship existing in equity between vendor and vendee of 
land under an executory contract, see "Equitable Conversion by Contract", 
by Dean Harlan F. Stone, 13 Columbia Law Rev. 369, 372. 

*2 Washburn, Real Property (8th ed.) § 1039. 

*1 Perry, op. cit. § 231. 

*1 Pomeroy, op. cit. 614, note. After quoting from an opinion by Lord 
Langdale, M. R., in Farrar v. Winterton (1842) 5 Beav. 1, 8, the author 
says: ". . . the passage which I have italicized shows how erroneous 
is the notion, advanced by way of dictum or as ground of decision in a 
few American cases, that the equitable estate of the vendee only arises 
when and as far as he makes actual payment of the purchase price." 

'See note 2, supra. 

'Neligh v. Michenor (1858) 11 N. J. Eq. 539; Curtis v. Root (1858) 20 
111. *518; Bank of Greensboro v. Clapp (1877) 76 N. C. 482. A contract 
for an option to purchase land, when based on a sufficient consideration, 
is enforcible and may therefore be mortgaged. Bank of Louisville v. 
Baumeister (1888) 87 Ky. 6, 7 S. W. 170. 

"Alden v. Garver (1863) 32 111. *32; Jones v. Lapham (1875) 15 Kan. 
540. 

•Alden v. Garver, supra; Davis & Son v. Milligan (1889) 88 Ala. 523, 
6 So. 908. But, of course, a mortgagee acquires no interest where the 
contract has been rescinded before the mortgage is executed. Jefferson 
Loan & Bldg. Ass'n. v. McHugh (1904) 208 Pa. St 246, 57 Atl. 577. 

^See Farmers' Loan & Trust Co. v. Maltby (N. Y. 1840) 8 Paige, *361 ; 
Neligh v. Michenor, supra. 
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a mortgage is constructive notice of the encumbrance to a subsequent 
purchaser or mortgagee who has notice of the existence of the equitable 
estate. 11 

In the recent ease of Gray v. Delpho (Sup. Ot. 1916) 97 Misc. 37, 
162 N. Y. Supp. 194 the defendant contracted to buy certain land, 
paid $100 down, and went into possession. He then gave a mortgage 
for $3,000 to the plaintiff, who recorded it. After paying the balance 
of the purchase price and securing a conveyance, the defendant 
executed another mortgage to G., who had notice of the plaintiff's 
mortgage. In a foreclosure suit by the plaintiff against the defendant 
and an assignee of the second mortgage, the court, though conceding 
that the record of the first mortgage constituted notice to a subsequent 
encumbrancer, nevertheless held that, in the absence of covenants of 
warranty, the plaintiff's mortgage was a lien on the property for the 
sum of $100 only, for the reason that that was the amount of the mort- 
gagor's interest in the property at the time the first mortgage was 
executed. This holding illustrates the fallacy of supposing that the 
vendee's interest in the land exists only to the extent to which he 
has paid the purchase price. la reality it is very generally held that 
a mortgagee of land for which his mortgagor has a contract of pur- 
chase or a bond for title, though at the date of the execution of the 
mortgage none or only part of the purchase price has been paid, may 
foreclose the mortgage for the money due him, subject only to the pay- 
ment of the purchase money if any remain unpaid. 12 

That this decision is erroneous may be shown in another way. 
"Where the vendor retains title under a contract or bond to convey, 
the practical effect as to create a mortgage in favor of the vendor on 
the land to secure the purchase money, subject to all the essential 
incidents of a mortgage, as effectually as if the vendor had conveyed 
the land by absolute deed to the vendee and had taken a mortgage 
back to secure payment. 13 It therefore follows that the case of Gray 
v. Delpho, supra, is analogous to that in which an owner of land at 
common law executes several successive mortgages. Since at common 
law a mortgage of land transfers the legal title to the mortgagee, sub- 
ject to the mortgagor's equity of redemption, a subsequent mortgage 
transfers this equitable interest of the mortgagor to the junior mort- 
gagee. Consequently, where two mortgages on the same land are exe- 
cuted, the second or junior mortgagee acquires all the rights of the 

u Alden v. Garver, supra; Jones v. Lapham, supra; Crane v. Turner 
(N. Y. 1876) 7 Hun, 357, aff'd. 67 N. Y. 437; Davis & Son v. Milligan, 
supra. To hold otherwise would be contrary to the purposes and useful- 
ness of the recording laws. See Edwards v. McKernan (1885) 55 Mich. 
520, 527, 22 N. W. 20. 

"Alderson v. Ames (1854) 6 Md. 52; Alden v. Garver, supra; Bank of 
Louisville v. Baumeister, supra. 

"Hardin v. Boyd (1885) 113 U. S. 756, 765, 5 Sup. Ct 771; Sparks v. 
Hess (1860) 15 Cal. *186; Wright v. Troutman (1876) 81 111. 374. "There 
can be no sensible distinction drawn between the case of a legal title con- 
veyed to secure payment of a debt, and a legal title retained to secure 
payment." Lowery v. Peterson (1883) 75 Ala. 109. For the distinction 
between the so-called vendor's lien where the vendor retains title and the 
true vendor's lien where a conveyance has been made, see 1 Jones, Mort- 
gages (7th ed.) § 189, and cases cited. 
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mortgagor subject only to the pre-existing encumbrances, and the 
discharge of the prior mortgage must enure to his benefit. 14 

Immunity of Parties, Witnesses, and Attorneys from Civil 
Process. — The privilege of exemption from civil process which a suitor 
or witness had at common law while necessarily 1 without the jurisdic- 
tion of his residence for the purpose of attending a judicial proceeding 
as either party or witness, is a very ancient one, first mentioned in 
a Tear Book of Henry VI. 2 The rule is one of public policy almost 
universally recognized, 3 and exists independent of statute because it 
is necessary to the due administration of justice, as otherwise one 
might hesitate to go into another jurisdiction to testify or protect his 
rights, with a consequent miscarriage of justice, 4 especially in a crim- 
inal case where depositions are inadmissible against the accused. 5 The 
privilege had its origin when the process was arrest, but it is now 
generally held to cover service of summons as well as arrest, as there 
is no difference between them on principle, except in the degree of 
annoyance, and both are equally within the mischief intended to be 
prevented." The reason for exemption from summons as well as arrest 
is particularly strong in this country, under our jurisdictional sys- 
tem, where the place of service determines the place of trial. 7 The 
leverage obtained by a litigant over his adversary, by getting service 
in a jurisdiction local as to one and foreign as to the other, is great, 
and might easily impel the latter to surrender his right and privilege 
of attending a trial, so as to avoid possible service should he invade 
the other jurisdiction. 8 "While the usual case is one in which the 

"Cowley v. Shelby (1881) 71 Ala. 122; Teevan v. Smith (1882) 20 
Ch. D. 724, 729. The result is the same under the lien theory of mort- 
gages. Twombly v. Cassidy (1880) 82 N. Y. 155; Carpentier v. Brenham 
(1870) 40 Cal. 221. 

'The presence of a suitor at the actual trial is conclusively presumed to 
be necessary, see Parker v. Marco (1893) 136 N. Y. 585, 590, 32 N. E. 
989, and it may be necessary under other circumstances, e. g., to consult 
counsel during the argument of a demurrer, Kinne v. Lant (C. C. 1895) 
68 Fed. 436, 441, or to attend the deposition of a witness. Parker v. 
Marco, supra. A witness is not immune if he comes in on private business 
as well. 9 Columbia Law Rev. 273. 

•Year Book, 20 Hen. VI, 10; Vin. Abr. Tit. "Privilege". 

•Minnich v. Packard (1908) 42 Ind. App. 371, 85 N. E. 787. 

'Wilson Sew. Mach. Co. v. Wilson (1884) 51 Conn. 595; Person v. 
Grier (1876) 66 N. Y. 124; Sherman v. Gundlach (1887) 37 Minn. 118, 
33 N. W. 549. 

"Kauffman v. Kennedy (C. C. 1885) 25 Fed. 785. 

'Kinne v. Lant, supra; Person v. Grier, sttpra; contra, Ellis v. Degarmo 
(1892) 17 R. I. 715, 24 Atl. 579. But that a legislator is immune from 
arrest only and not from service of summons, see 16 Columbia Law Rev. 
249. 

'Holmes v. Nelson (Pa. 1850) 1 Phila. 217; cf. Hale v. Wharton (C. C. 
1896) 73 Fed. 739, 742. 

'A party may be granted a writ of protection, but this proceeding, while 
proper, is riot at all necessary, and only furnishes a convenient warning 
to the process-server, see Parker v. Marco, supra ; Lamed v. Griffin (C. C. 
1882) 12 Fed. 590, to save him from possible punishment for contempt, 
Bridges v. Sheldon (C. C. 1880) 7 Fed. 17; In re Healey (1881) 53 Vt. 694. 



